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Roche Products Pty Limited vs. the Commissioner of Taxation \

Roche Products Pty Limited vs. Commissioner of Taxation
Facts of Case

* Audit commenced in 1998

» Assessments cover period 1992 to 2002

+ Adjustments made by ATO related to three of Roche’s four
business units

- Ethical Pharmaceutical (RX division)
- Consumer health (OTC division)
- Diagnostics

* Roche characterised as a marketer/distributor in each
division

 Adjustments proposed by ATO of $130 million, the bulk of
which related to RX
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Roche Products Pty Limited vs. Commissioner of Taxation
Facts of the Case
RX Division

+ Judge acknowledged industry regulation and seemed
to accept that regulation impacted margins

OTC Division

* Adjustments restricted to fully finished imported product
lines (4)

 Three of the four were in launch phase and were
unsuccessful in market — withdrawn after three years of
promotion

+ OTC division as a whole was very profitable
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Roche Products Pty Limited vs. Commissioner of Taxation
Facts of the Case
Diagnostics

« Diagnostics equipment and preparation

« Made losses throughout period

- Internal review looked at options for the business
» Relatively small business
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Roche Products Pty Limited vs. Commissioner of Taxation

ATO'’s approach

RX Division

« Found no comparables (no CUP information provided by
taxpayer at that time)

« ATO applied TNMM with a gross margin for routine
distribution services. Other additional functions that ATO
considered Roche performed and the routine distribution
comparables didn’t, then get added to the routine
distribution gross margin

« The routine global comparable study for routine
distributors of pharmaceutical products showed gross
margins in an 1Q range of 7.6% and 9.2%.

Slide 7

Roche Products Pty Limited vs. Commissioner of Taxation
ATO’s approach

« ATO’s expert then used a cost plus method to work out
the mark up on secondary manufacturing activities —
12.6%. Applying this to RX’s secondary manufacturing
costs, gives the “additional” gross margin for secondary
manufacturing.

« Adjustment for greater functional intensity by applying
cost plus mark ups for selling and marketing activities to
the selling and marketing expenses of Roche that were
in excess of the routine distributors selling and marketing
expenses.
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Roche Products Pty Limited vs. Commissioner of Taxation
ATQO’s approach

* Marketing mark up of 13.1% calculated from North
America advertising agency comparables

« Selling mark up of 10.3% calculated from US
pharmaceutical outsource sales comparables

* Margin from secondary manufacturing, selling and
marketing activities were added to the routine
distribution margin to calculate an arm’s length range of
gross margins of 43.2% to 45.8%

» Calculated operating margins in similar way — 4.1% to
6.7% as a reality check

» Similar approach for other two divisions
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Roche Products Pty Limited vs. Commissioner of Taxation
Roche’s approach
RX Division

 Identified 3 drugs that were sold to independent generic
wholesalers in Australia

* Applying the CUP method, compared the prices charged
by Roche Switzerland to the third parties to the prices
charged to Roche for the patented products. Made
adjustments for forex and trading terms

 Found prices were comparable and therefore arm’s
length for the 3 patented drugs
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Roche Products Pty Limited vs. Commissioner of Taxation

Roche’s approach

RX Division

» Calculated the gross margin on these CUP products and
then using RPM, compared the gross margin on RX's
other products to the gross margin on the CUP products.
Found that gross margins were comparable and
therefore arm'’s length

+ Concluded no adjustments required
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Roche Products Pty Limited v. Commissioner of Taxation
Roche’s approach
OTC Division

» Argued inappropriate to look at only a narrow selection of
products

+ Should look at profitability of OTC as a whole as a
distributor would take a “portfolio” approach to the
business

« As OTC was making 8.1% EBIT/Sales, product prices
must be arm’s length
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Roche Products Pty Limited vs. Commissioner of Taxation
Roche’s approach
Diagnostics

* Not possible to use profit methods because of history of
losses

* Argued Roche took actions and made decisions that an
arm’s length party would and therefore Roche’s
experiences and transfer prices were consistent with the
experiences and transfer prices an arm’s length party
would have had in the same circumstances
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Roche Products Pty Limited vs. Commissioner of Taxation

Court’s Ruling

RX Division

» Transactional approach preferred, however, the Judge
prefers to use other evidence gleamed from the hearing

- Roche Switzerland generally negotiated prices with the
Australian independent wholesalers to leave the
wholesalers with a 40% gross margin

- Other Roche Switzerland products that were not
distributed in Australia by Roche but were offered to
competitors, allowed the competitors a 60% gross
margin
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Roche Products Pty Limited vs. Commissioner of Taxation
Court’s Ruling
RX Division
» Judge considers the range of gross margins to be between
40% and 60%
» Judge applies 40% gross margin to RX sales to each year
to give adjustment of $58 million
OTC Division
* Gets comfort from the EBIT/Sales of the division and the
relatively strong gross margins of the fully imported
products
» Accepts the commercial explanations of performance —
losses on the products “had very different causes than
acquisition at an overvalue”

» No grounds that prices are not arm’s length
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Roche Products Pty Limited vs. Commissioner of Taxation
Court’s Ruling
Diagnostics

« Bad results flowed from operating expenses not
acquisition prices

+ Satisfied that there are no grounds that transfer prices
are not arm’s length
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Roche Products Pty Limited vs. Commissioner of Taxation
Key Learning

+ Price setting process is important in demonstrating arm’s
length dealing

« Must be prepared to put on evidence of price setting
process

« If evidence is held offshore, it is questionable if taxpayer
can satisfy burden of proof if evidence not released to
Tax Officer

« Broader commercial context is important in considering
how prices were set

« Poor profitability does not mean prices are excessive
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Facts of the Case

« DSG Retail Ltd (DSG) is a UK subsidiary of DSG
International Plc, one of UK’'s largest retailers of
consumer electronics and appliances

« DSG also provided extended warranties on electronic
goods purchased from its retail outlets, which in itself was
a highly profitable business for the DSG Group

« The extended warranties were provided by way of service
contracts entered into by the customer and a third party,
Appliance Serviceplan Limited (ASL)

« ASL, a third party incorporated in the Isle of Man, was
ostensibly inter-posed between DISL and the customers
to enhance credibility of service contracts that would not
be impacted by solvency of DSG Group
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Facts of the Case

Dixons Insurance Services Limited (DISL), an Isle of Man
incorporated company, ultimately, contractually bore most
or all of the risk on extended warranties or service
contracts purchased by customers

DISL insured the whole of ASL'’s liabilities i.e. any claim
made upon ASL by the customer would be paid off by
DISL

The service contracts were administered by Mastercare
Service and Distribution Limted (MSDL), a DSG Group
entity

Slide 21

DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Facts of the Case

MSDL administered the service contracts which
included evaluating claims, providing customer support,
arranging repairs or replacements and monitoring
service costs. When the customer made a claim, ASL
paid MSDL for repairs and recovered the ‘claim money’
from DISL

The price paid by the customer (‘gross contract price’)
was the price charged for the service contract. DSG
withheld its commission and the balance, the ‘net
contract price’, was paid to ASL

ASL paid an administration fee to MSDL for

administration services and withheld a small amount for
itself (0.68 percent of the premium paid to DISL)
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Facts
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
HMRC’s Arguments

HMRC argued that transfer pricing regulations did apply
for arrangements between DSG and DISL since the
‘arrangement’ confered a benefit to DSIL which
represented ‘provision’ of a business facility by DSG to
DSIL

ASL was merely a conduit
Rejected the use of CUP as an appropriate CUP could not
be found

Insisted on resorting to other pricing methodologies
including transactional profit methods and in particular the
profit-split method, having regard to an appropriate return
on capital employed
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
HMRC’s Arguments

In using the residual profit split method, gave only
routine returns to DISL and the rest were to be allocated
to DSG, since DSG had a strong brand and a ‘point of
sale advantage’, thereby implicating that DISL did not
have a greater bargaining power than DSG
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
DSG’s Arguments

DSG argued that since the extended warranty
arrangements were signed between the customer and
DISL, transfer pricing regulations did not apply

DSG had argued for use of the CUP method (choosing
DISL as the tested party), and presented several
comparables to support its conclusion

DSG also considered a transactional net margin (or
comparable profit) approach using the return on capital of
an insurer that specialized in extended warranties or
service contracts of similar nature
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Court’s Ruling

« Rejected the use of CUP as an appropriate method for the
following reasons:
-~ Time period — one uncontrolled transaction pertained
to 1982 and was therefore not considered
Different products — a transaction relating to satellite
equipment was not viewed as comparable

- Termination clause — a transaction that allowed
termination after a one week notice was not viewed as
long term

Lack of information on terms and conditions
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Court’s Ruling

+ Rejected the use of TNMM as an appropriate for the
following reasons:

- The comparable had its own "brand" while DISL did
not and relied upon DSG for its entire business

- The comparable sold its services through a number
of channels whereas DISL had only one channel i.e.
DSG

- The customers of the comparable did not have the
‘point of sale’ advantage enjoyed by DSG
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Court’s Ruling

« In view of the fact that no comparables could be identified
under the CUP/ TNMM, the Court applied the profit split
method wherein DISL’s profits were derived as the ‘normal
rate of return on invested capital’

« The ‘normal rate of return on invested capital’ was in turn
calculated using the capital asset pricing model (CAPM).
The Court held that the entire residual profits would be
paid to DSG. But the court did not provide any guidance
on using CAPM

« Concludes large physical network creates substantial
bargaining power (a “point of sale advantage”)
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Court’s Ruling

« Only supplier of service does not necessarily create
significant bargaining power, also have to look for relative
contributions

« The Court concluded that DISL had little beyond its capital
and some routine actuarial know how. Consequently, DISL
should not be earning more than ‘normal rate of return on
invested capital’
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DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Key Learning

« An important principle emerging from the case is that by
merely inter-posing a third party one cannot circumvent
the transfer pricing regulations

« The case also demonstrates that one cannot effectively
transfer risks merely by contract without transferring the
corresponding functions

« Comparability for CUP warrants stringent comparability
standards

Slide 31

DSG Retail Limited vs. The Commissioner for Her Majesty’s
Revenue and Customs
Key Learning

» Suitable and Reliable comparables to be determined

- If differences exist between potential comparables and
the inter-company transaction, possible adjustments
should be applied

+ While applying the profit split method due weight to be
given to the functions actually performed by the Group
entities as well as to their bargaining power for arriving at
the arm’s length result

Slide 32




| GlaxoSmithKline Inc. vs. The Queen, F.C.A.
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Facts of the Case

« Tax court of Canada case decision delivered May 30,
2008; taxation years in question were 1990-1993

« GSK Canada bought Ranitidine an active
Pharmaceutical Ingredient (Pl) from related suppler in
Singapore for an average price of $1500/Kilogram

« Under separate license agreement with Glaxo Group,
GSK Canada acquired the right to manufacture the
products, use trademarks, receive technical assistance,
use registration materials and access to improvements
for a license fee of 6% of sales on all products
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
CRA'’s approach

« Canada Revenue Agency (CRA) challenged the
transfer price of the Al limiting it to less than $300 on
the basis that generic companies in Canada could
acquire the active ingredient from their suppliers at
those prices
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Case Summary

« CRA produced evidence of generic raw material prices
and argued that the circumstances surrounding the
supply agreement (specifically distinguishing it from the
license agreement) closely matched the circumstances
under which generic producers purchased their Al

« The CRA also produced a cost plus analysis showing
that the Singapore manufacturing entity earned mark ups
of 766% - 1059% for no apparent reason given that the
valuable intangibles seemed to be acquired through the
licence agreement from Glaxo Group
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
GSK’s arguments

« GSK’s analysis was based on a bundling of the supply
and licence agreement concept and focused more on
reseller profitability. Third party licensees in Europe
were identified that made gross margins between
45.8% - 82.4% with a median of 62%; GSK Canada
earned 61.7% which was very close to the median of
the range

«  TNMM analysis was presented to test GSK Canada
profitability and concluded that it was reasonable

« Fundamental principle of whether the license
agreement and supply agreement should be
considered together influenced the case tremendously
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Court’s Ruling

« The judge agreed with the CRA reassessment subject
to a small upward adjustment of $25/ kilogram for
granulation

« Refused to bundle Royalty and Supply agreement

« By separating all of the intangibles acquired under the
license agreement from the supply of Al, none of the
taxpayer's comparables were valid since they acquired
the Al and the intangibles together. Similarly all of the
differences between the branded pharmaceutical
market and the generic market were ignored since the
acquisition of Al in isolation of any other intangibles was
not dissimilar between GSK Canada and the generics
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Court’s Ruling

« The generic prices were considered reliable CUPs; this
being the highest ranking method in the OECD
Guidelines it represented the best arms length price
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Key Learning

« Imperfect internal comparables for transactional
methods may be preferred over profit based analysis
regardless of unreasonableness of outcome

« Judges may be influenced by factors that are not
relevant to the issue; GSK’s anti generic marketing
strategies; Singapore’s tax haven status; GSK’s prior
litigation on information from foreign sources

« The quality of information is critical; GSK relied on
information pertaining to the gross margins of European
licensees; all of this information was discarded based on
incompleteness, inaccuracy, inability to compute reliable
adjustments; third party source as opposed to internal.
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GlaxoSmithKline Inc. vs. Her Majesty the Queen
Key Learning

Complexity of analysis could be counterproductive Crown
made a simple case with comparable generic prices for Al
provided under the supply agreement. No willingness to
move away from a CUP analysis in favour of more
complex resale price or TNMM requiring multiple
adjustments

Take aways for taxpayers are to make sure you consider
internal comparables and the risk they pose
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr.,
T.C.,
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr., T.C

+ During the years in question, GSK US was
the distributor of products discovered and
patented by the GSK group in the UK.

« The functions, assets and risks of GSK UK
and GSK US, which are significant to the
case, are set out below.

GSK - UK:

- discovered and patented all the products
through its research and development
function

conducted virtually all pre-clinical
development and obtained regulatory
approval on all the products

- designed worldwide marketing platforms for
products and launched products outside US

- selected, approved and owned the applicable
trademarks and trade names

GSK - US:

provided development assistance for FDA
approvals

undertook secondary manufacturing

applied to the US market the marketing
platforms established by GSK UK

introduced the products in the US
conducted selling activities

GSK UK

Sale of active
ingredients and licence
agreement to distribute
GSK products in the
United States territory.

GSK US
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr., T.C.

« GSK wused resale minus pricing methodology to
determine an appropriate licence fee and an appropriate
price for the sale of product. This left GSK US with a

gross profit margin of 55%
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr., T.C.

e The IRS maintained that bundled or "embedded"
marketing intangibles, trademarks and trade names
existed, which were economically owned by GSK US and
which were not properly compensated for the years in
guestion

» IRS also argued that marketing services performed by
GSK were of high-value

« To determine the arm’s length remuneration for GSK US,
the IRS used a profit split method, and assessed the
respective contribution of GSK US and GSK UK and its
affiliates
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr., T.C.

« From an overall original split of 30-70 between the US
and the GSK group respectively, the IRS’ proposed
adjustment lead to an overall split of 80-20 in favour of the
US. It was not clear how the contribution of the parties
were measured and whether the IRS based its evaluation
on qualitative arguments or some quantification and
financial data

+ The case was eventually settled on 11 September 2006
(some 14 years after the original IRS enquiries). As part
of the settlement, GSK agreed to pay the IRS
approximately USD$3.4 billion. According to the IRS,
GSK conceded over 60% of the total amount at issue,
covering taxable periods 1989-2000, and the subsequent
years 2001-2005
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GlaxoSmithKline Holdings (Americas) Inc. vs. Comr., T.C.

What issues does the GSK case raise?

e The case raised interest in Europe because it
concerned marketing intangibles and the guidance of
many European regulations and even of the OECD is
not very detailed
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Workshop on
Transfer Pricing

DRP Rules notified on
23 November



[TO BE PUBLISHED IN PART II, SECTION 3, SUB-SECTION (ii) OF THE
GAZETTE OF INDIA, EXTRAORDINARY]

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)
(CENTRAL BOARD OF DIRECT TAXES)

New Delhi, the 20" November, 2009

NOTIFICATION
[INCOME-TAX]

S.0. 2958(E).- In exercise of the powers conferred by sub-section (14) of section
144C of the Income-tax Act, 1961 (43 of 1961), the Central Board of Direct
Taxes makes the following rules to regulate the procedure of the Dispute
Resolution Panel, namely:-

1. Short title and commencement. - (1) These rules may be called the Income-
tax (Dispute Resolution Panel) Rules, 2009.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. Definitions. - In these rules, unless the context otherwise requires,—
1) “Act” means the Income-tax Act, 1961 (43 of 1961);

(i1) “panel” means the Dispute Resolution Panel;
(iii))  “Form” means a form appended to these rules;

(iv)  “Secretariat”, in relation to panel, means the designated office for
filing of objections by the eligible assessee under section 144C;

V) “section” means a section of the Act.
(vi)  words and expressions used herein but not defined and defined in the
Act shall have the meanings respectively assigned to them in the
Act.
3. Constitution of the Panel. — (1) The Board may, on the basis of workload
and for efficient functioning, constitute panel in the places specified in column (2)

on the Table below, having jurisdiction over the areas specified in column (3)
thereof.



Table

Sl Name of the Jurisdiction
No. | Headquarters
(D (2) (3)
1 Delhi (1) NCT of Delhi (2) Punjab, Haryana and
Chandigarh, J&K (3) Uttar Pradesh, Uttaranchal,
Rajasthan and Himachal Pradesh
2 Mumbai (1) Mumbai (2) Rest of Maharashtra except Pune
(3) Goa, Madhya Pradesh and Chattisgarh
3 Ahmedabad Gujarat, Daman Diu, Dadra Nagar Haveli
4 Kolkata (1) West Bengal, North-east States and Andaman
and Nicobar (2) Bihar, Orissa and Jharkhand
5 Chennai Tamil Nadu and Pondicherry
6 Hyderabad Andhra Pradesh
7 Bangalore Karnataka, Kerala and Lakshadweep
8 Pune Pune

(2) The Board shall assign by name three Commissioners of Income-tax to
each panel as Members who by name, in addition to their regular duties as
Commissioners, shall also carry on the functions of the panel.

(3) Where any Member of the panel is transferred, the Board shall assign, by
name, another Commissioner of Income-tax in the place of the outgoing Member
of the panel to carry out the functions of the panel.

(4) Each panel shall have a secretariat for receiving objections, correspondence
and other documents to be filed by the eligible assessee and shall also be
responsible for issuing notices, correspondence and direction if any, on behalf of
the panel.

(5) The Chief Commissioner of Income-tax (CCA) shall, for the purposes of
sub-rule (4), constitute the secretariat for the panel.

4. Procedure for filing objections. — (1) The objections if any, of the eligible
assessee to the draft order may be filed in person or through his agent within the
specified period in Form No. 35A.

(2) The objections referred to in sub-rule (1) shall be in English and presented to
the Secretariat of the panel.



(3) The objections shall be filed in paper book form in quadruplicate duly
accompanied by —

(a) four copies of the draft order duly authenticated by the eligible assessee
or his authorised representative:

Provided that in the case of draft assessment under sub- section (3) of
section 143 read with section 144A, the objections shall also be
accompanied by four copies of the directions issued by the Joint
Commissioner or Additional Commissioner under section 144A and in
the case of draft assessment under sub-section (3) of section 143 read
with section 147, the objections shall also be accompanied by four
copies of the original assessment order, if any:

Provided further that the Panel may, in its discretion, either accept the
objections which are not accompanied by all or any of the documents
referred to above or reject it.

(b)  the evidence, if any, the eligible assessee intends to rely upon including
any document or statement or paper submitted to the assessing officer:

Provided that where the eligible assessee intends to rely upon any
additional evidence other than those submitted to the assessing officer,
such additional evidence shall not form part of the paper book but may
be filed along with a separate application stating the reasons for filing
such additional evidence.

5. Notice for hearing. - The panel shall issue notice to the eligible assessee and
the concerned assessing officer specifying the date and place of hearing of the
objection.

6. Call for records. - The panel shall also call for records relating the draft
order and permit the assessing officer to file report, if any, to the objections filed
by eligible assessee.

7. Hearing of objections. — (1)  For the purpose of hearing of objections, the
panel may hold its sittings at its headquarters or at such other place or places as it
may deem proper.

(2)  On the date fixed for hearing, if an authorised representative appears on
behalf of eligible assessee, he shall file the authorisation letter before the
commencement of the hearing.

(3)  The panel may consider the application for filing additional affidavit and
may either allow such application or reject it.



(4) The eligible assessee may, with the permission of the panel, urge any
additional ground which has not been set forth in the objections.

8. No abatement of proceedings. — After filing objections, if the eligible
assessee, being an individual, dies or is adjudicated insolvent, or being a
company, is wound up, the proceedings before the panel shall not abate and shall
be continued by the executor, administrator or other legal representative of such
individual assessee or by the assignee, receiver or liquidator of such assessee
being a company, as the case may be.

9. Power to call for or permit additional evidence. - Where the panel deems it
necessary, it may call upon or, as the case may be, permit the eligible assessee to
produce any document or examine any witness or file any affidavit to enable it to
issue proper directions:

Provided that the panel shall, while so permitting the eligible assessee record its
reasons for such permission.

10. Issue of directions. — (1) On the date fixed for hearing or on any other date
to which the hearing may be adjourned, if the eligible assessee or his authorised
representative do not appear, or when they appear, upon hearing the objections,
the panel may, within the specified time, issue such directions as it deems proper.

(2) While hearing the objections, the panel shall not be confined to the grounds
set forth in the objections but shall have power to consider any matter or grounds
arising out of the proceedings.

(3) On conclusion of hearing, the panel shall issue directions within the
specified period.

11. Directions to be communicated to parties. - The panel shall, after the
directions are issued, communicate the same to the eligible assessee and to the
assessing officer.

12. Passing of Assessment Order. - Upon receipt of directions from the
panel, the Assessing Officer shall pass the Assessment Order in accordance with
the procedure prescribed in sub-section (13) of section 144C.

13. Rectification of mistake or error.- After the issue of directions under
rule 10, if nay mistake or error is apparent in such direction, the panel may, suo
motu, or on an application from the eligible assessee or the assessing officer,
rectify such mistake or error, and also direct the assessing officer to modify the
assessment order accordingly.



14. Appeal against Assessment Order. - Any appeal against the Assessment
Order passed in pursuance of the directions of the panel shall be filed before the
Appellate Tribunal in Form No. 36B.

[Notification SO.No.2958(E)/2009/ F.No.142/22/2009-TPL ]

Pawan K. Kumar
Director (TPL-1V)



FORM NO. 35A
[See rule 4(1)]
Objections to the draft order

No. of

1. Name and address of the eligible assessee

2. Permanent Account Number

3. Assessment year in connection with which
the objection is filed

4. Assessing Officer passing the draft order of

assessment.

5. Section and sub-section of the Income-tax
Act, 1961 under which the Assessing Officer
proposing the additions has sent the draft
order for which reference is being filed

6. The date of service of the draft order of

assessment

7. Section and clause of the Income-tax Act,
1961, under which the reference is made

8. For each objection, the ground and
statement of fact as per Annexure is required
to be annexed herewith. Whether the same

has been complied with

Yes / No



(Annexure)

1. Ground of objection

2. Facts as submitted to Assessing Officer

3. Facts, if any, modified by the Assessing Officer

4. Do you wholly agree with the modifications in the facts by the Assessing
Officer. If not, give reasons pointing the specific fact or facts with which you do
not agree along with the reasons and documentary evidence, if any.

5. Legal arguments submitted to Assessing Officer

6. Case laws relied upon by the assessee

7. Legal argument relied upon by the Assessing Officer

8. Case laws relied upon by Assessing Officer

9. Any additional new case laws which the assessee may like to rely upon.

10. Factual and legal arguments against the addition proposed by the Assessing
Officer

VERIFICATION

I, the assessee, do hereby declare that what is stated above is true to the
best of my information and belief.

Place:
Date:

Signature

Status of assessee



FORM NO. 36B
[See rule 14]
Form of appeal to the Appellate Tribunal

In the Income-tax Appellate Tribunal

Appeal No. of

Versus
APPELLANT RESPONDENT

1. The State in which the assessment was

made

2. Section under which the order appealed

against was passed

3. Assessment year in connection with which
the appeal is preferred

3A. Total income declared by the assessee for

the assessment year referred to in item 3

3B. Total income as computed by the Assessing
Officer for the assessment year referred to in

item 3.

4. The Assessing Officer passing the original order

5. Copy of Order of Dispute Resolution Panel

6. Date of communication of the order appealed against
7. Address to which notices may be sent to the appellant

8. Address to which notices may be sent to the respondent

9. Relief claimed in appeal



GROUNDS OF APPEAL

Signature Signature

(Authorised representative, if any) (Appellant)

Verification

I , the appellant, do hereby declare that what is stated above is

true to the best of my information and belief.  Verified today the

day of

Signature
(Appellant)

Notes :

1. The memorandum of appeal must be in triplicate and should be

accompanied by tow copies (at least one of which should be a certified copy) of
the order appealed against, two copies of the relevant order of the Assessing
Officer, two copies of the grounds of objection before the Dispute Resolution
Panel, two copies of the statement of facts, if any, filed before the said Dispute
Resolution Panel and also

(a) the copy of directions of Dispute Resolution Panel.

(b) in the case of an appeal against an order under section 143 read
with section 147, two copies of the original assessment order, if
any.

2. The memorandum of appeal by an assessee under section 253(1) of the
Income-tax Act must be accompanied by a fee specified below:-

(a) where the total income of the assessee as computed by the Assessing
Officer, in the case to which the appeal relates, is one hundred thousand
rupees or less, five hundred rupees;

(b) where the total income of the assessee, computed as aforesaid, in the case
to which the appeal relates is more than one hundred thousand rupees but
not more than two hundred thousand rupees, one thousand five hundred
rupees;

(©) where the total income of the assessee, computed as aforesaid, in the case
to which the appeal relates is more than two hundred thousand rupees, one
per cent of the assessed income, subject to a maximum of ten thousand
rupees;

(d) no fee shall be payable in the case of a memorandum of cross-objections;



(e) an application for stay of demand shall be accompanied by a fee of five
hundred rupees.

It is suggested that the fee should be credited in a branch of the authorised
bank or a branch of the State Bank of India or a branch of the Reserve Bank of
India after obtaining a challan and the triplicate challan sent to the Appellate
Tribunal with a memorandum of appeal. The Appellate Tribunal will not accept
cheques, drafts, hundies or other negotiable instruments.

3. The memorandum of appeal should be written in English or, if the appeal
is filed in a Bench located in any such State as is for the time being notified by the
President of the Appellate Tribunal for the purposes of rule SA of the Income-tax
(Appellate Tribunal) Rules, 1963, then, at the option of the appellant, in Hindi,
and should set forth, concisely and under distinct heads, the grounds of appeal
without any argument or narrative and such grounds should be numbered
consecutively.

4. The number and year of appeal will be filled in in the office of the
Appellate Tribunal.
5. If the space provided is found insufficient, separate enclosures may be

used for the purpose.





