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M eaning of ‘Search' and ‘ Sazur €

Search means "not looking for something which is produced or Open but which is

hidden, concealed or not obvious”. The word has varied meanings and it should be
given the general meanings ‘to look for or 'to seek’ which are well known meaning
attributable to the word in the context of section 132 as has judicially been held in
Assainar Vs ITO reported in 101 ITR 854. It also means taking possession of the
record etc. for the purpose of inspection. It includes a thorough inspection of the

building, place, vessel, and aircraft and of the person.

'Seizure” means the authority  to take possession of records etc outside the
possession of the person. It is thus an expression which implies a forcible exaction or

taking possession from either the owner or one who has possession and who is

unwilling to part with possession.

L egidative Developments:

These provisions introduced originally with a view to prevent large scale evasion have
been amended later in order to plug the loopholes which were brought to light by actual
working and consequent to judicial scrutiny and review It is only thus desirable to have

a look at the legislative developments in this regard.

The authorities under the I.T. Act' 1922 did not originally possess any powers of search
and seizure. It was only after the Second World War, necessity of this provision was felt
to tax the vast profits made by war profiteers. Section 37(2) was thus introduced by
Finance Act 1956 to grant powers of search & seizure to the Income tax Authorities. The



same powers and provisions as listed in section 37(2) of the I. T. Act 1922 were

originally embodied in section 132 of the I.T. Act' 1961.

The introduced provision continued, till section 30 of the Finance Act 1964 replaced
section 132 by a completely new elaborately provision. This became necessary as the
then existing provisions in section 37 sub-section (2) of the Income Tax Act 1922 were
struck down by Assam High Court being violative of Articles 14 and 19(1)(g) of the
Constitution. "The substitution of the section resulted into enlargement of powers of CIT
and authorized officers whereby for the first time an order u/s 132 (1) could be issued
only if “reason to believe” existed that books of account or documents were not
produced by the person concerned in response to statutory notices issued or are not be

produced even if summons were to be issued.

The powers under section 132 were further enlarged by an amendment brought about
in 1965. Among other changes made, it enabled the authorities to make a seizure of
money, bullion jewellery or other valuable article or thing if the authorized officer
considered it necessary to satisfy the liability estimated by him but the officer had to pass
an order u/s 132(5) within 90 days of the seizure. This power to retain the seized assets
has now been diluted as sub-section (5) of section 132 of the | T. Act retrains no more
applicable.

The powers of search and seizure were further extended by Taxation Laws Amendment
Act, 1975 inter alia to authorize search if the officer issuing a warrant had, 'reason to
believe' that money, bullion, jewellery would not be disclosed by the person concerned
for income tax purposes in future. Also, Commissioners were empowered to permit

entry into any building, place vessel, vehicle or aircraft not within his territorial jurisdiction.

Subsequent amendments were made by Amendment Act’ 1984 and Finance Act’' 1988
extending time limit to 120 days u/s 132(5) and granting the power to take constructive

possession of the assets seized respectively.



Current Statutory Podgtion

Section 132(1) of the Income Tax Act can be invoked by the Commissioner of Income
Tax or Chief Commissioner or Director General or Director or any other authorized
Additional or Joint Director or Commissioner if he has “in consequence of information
in his possession” “has reason to believe...". Generally the specified authorities
proceed to search a person etc. not on mere whims & fancies but only on the basis of
some valid and just information and after duly satisfying itself that the conditions
precedent prescribed under sub-section (1) of section 132 are satisfied. None-the-less,
there are good number of cases wherein an action to search is taken not in

accordance with law, may be on the basis of mere rumor or suspicion.

Then the next question, which arises, is what is a ‘information’? 'Information’ is not
defined in the Act. Therefore, it will be relevant lo consider first, the dictionary meaning
of ‘information’ and later to see how this word has been considered by the courts. In
Shorter Oxford Dictionary, “information” is defined as a statement of fact employed as
an argument to justify or condemn some act. In Chambers Twentieth Century
Dictionary, "information” has been defined as "intelligence given, knowledge, an
accusation given to a Magistrate or a court”. Courts have considered the meaning and
scope of “information™ in the context of different taxing statutes.

A few Judicial pronouncement will be helpful in examining the meaning of information:

d The Supreme Court while considering information as occurring in section 147(b)
observed in Commissioner of Income Tax vs. A. Raman & Co. (1968) 67 ITR 11
(SC), that it must mean instruction or knowledge derived from an external source

concerning facts or particulars.

b) If the information was already available to the Income Tax Officer when he first
made the original assessment, it is not possible to say that the subsequent
discovery of escapement of income from assessment is the result of receipt of the
same information at the later stage. A mere possibility that the information had

escaped his notice when the original assessment was made does not justify a



proceeding under section 34 of the Indian income Tax Act, 1922-(Priyanand Prasad
v. Income Tax Officer AIR 1957 All 760).

¢) InL.R. Gupta v. Union of India (1992) 194 ITR 32 (Del), relevant to section 132 it is
held that the expression “information” must be something more than a mere rumour

or gossip or a hunch.

d) In Om Prakash Jindal v Union of India (1976) 104 ITR 389 (P&H), it is observed by
the Punjab and Haryana High Court that there are various sources of information
and different modes of its collection, collation and processing. It may be writing or
oral; but if it is derived from oral communication, it must be placed on record to

justify the formation of reasonable belief on its basis.

€) Any information received subsequently without any supporting objective fact in the
earlier stages would render the warrant and search invalid- Vide Thanthi Trust v.
Income fax Officer (1973) 91 ITR 261(Mad.).

Similarly the next important limb which has to be satisfied is ‘Reason to Believe’, as in
order to invoke the provisions of section 132(1) of the Act the Commissioner or Director
etc. must have “Reasons to Believe” that the fact of the case justify the basic
conditions stipulated in clause (a),(b) (c) of the subsection. The word 'reason’ means
cause or justification and the word ‘believe’ means to accept as true or to have faith in it.
The belief must be genuine and not a mere pretence and has to be held in ‘good faith’
and not a ‘reason to suspect'. It should be framed after an application of mind and the

same should be apparent from the note recorded.

Belief may be subjective but reason is objective To further explain. belief may not be
open to scrutiny, as it is a final conclusion arrived at on the basis of information

received. But reasons due to which the decision is taken can always be examined.

The close scrutiny of sub-section (1) of section 132 shows that the authorities specified
therein have been empowered to issue a warrant of authorization of search in respect
of any person on the basis of Information in their possession they have reason to
believe that any such person,



- has failed to comply, or

- aperson to whom such of notice, if issued would fail to comply; or

- any person who is in possession of any money bullion, jewellery or other valuable
article or thing and such money bullion jewellery etc. represents either wholly or
partly income or property which has either not been or would not be disclosed for the

purpose of the Income Tax Act referred to in the section as undisclosed income or
property.

The warrant of authorisation can only be issued to certain specified authorities who
alone for the purpose of making search and seizure can enter and search any building
etc where he has reason to suspect that such books of accounts money jewellery etc.
etc. are kept, or break open the lock of any door etc where the keys thereof are not
available; or search any person, who has got out of or is about to get into or is in the
building, place etc. if the authorised officer has reason to suspect that such a person
has secreted about his person or any such books of accounts etc. etc. or seize any
such books of accounts etc. etc. place mark of identification etc. and make a note or

any inventory of such money

Concluson

The code laid down in the Income Tax Act for search and seizure confers vast and
Draconian Powers to the authorities. However, the powers have been judicially
approved and held to be constitutionally valid on grounds of flagrant tax evasion and
huge flow of unaccounted money in the system. While these are valid points one
cannot equally deny the fact that these activites of search and seizure are
infringement on persons liberty, that being so it desirable that such powers be

sparingly used and when used every possible regulation adhered to.
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Section 132(1)

*  Where the DG, DI, CCIT, CIT or any such JDIT or JCIT as may be
empowered by Board in consequence of information in his
possession has reasons to believe that:

(a) Person has omitted / failed to comply with summon u/s 131(1) or
notice gls 142(1) to produce any books of account / documents as
require

(b) Persons to whom summons or notice has been or might be issued
will not or would not produce books of account / documents

(c) Person is in possession of money, jewellery, bullion or other valuable
article or thing

- Which represents either wholly or partly income / property
- Which has not been or would not be disclosed
Then

Enter, search, break open, seize, place identification, make inventory
etc.

Instruction No.7/2003, Dated 30.07.2003

1. With a view of focus on high revenue yielding cases and
to make the optimum use of manpower the Board has
decided that officers deployed in the Investigation Wing
should restructure their activities. They should
henceforth strictly adhere to the following guidelines:-

(i) Searches should be carried out only in cases where there is
credible evidence to indicate substantial unaccounted

income/ assets in relation to the tax normally paid by the
assessee or where the expected concealment is more than 1
crore.

(i) Search operation will also be mounted when there is evidence of
hidden unaccounted assets arising out of a conspiracy to cause
public harm, terrorism, smuggling narcotics, fraud, gangsters,
fake currency, fake stamp papers and such other manifestation;

(iii) Tax payers who are professional of excellence should not be
searched without there being compelling evidence and
confirmation of substantial tax evasion.




2. Henceforth, search operations shall be authorized only
by the concerned DGIT (Inv) who will be accountable for
the action initiated by the officers working under him. He
should also ensure that all the work relating to search &
seizure like post-search inquiries, preparation of
appraisal report and handing over of seized books of
account, etc, should be completed by the Investigation
Wing within a period of 60 days from the date of which
the last of the authorizations for search was executed.

3. DGIT (Inv) are requested to ensure that officers of
competence and proven integrity are taken in the
Investigation Wing. The officers posted in the
Investigation Wing will be trained at NADT in a special
course for which arrangements will be separately made.

Deemed Seizure 132 (1A)

 Where it is not possible / practicable to take
physical possession of any valuable article or
thing and remove it to a safe place due to its
volume, weight or other physical nature, or its
being of dangerous nature

« AO may serve order on person not to remove or
part with / deal with

» Except with permission
» Deemed seizure not applicable to stock-in-trade




 Information in possession is the very foundation

 Should be authentic and capable of giving rise to
inference that person possesses undisclosed
income

* Reason to believe that conditions (a) / (b) or (c)
exist to be based on information in possession.

» Courts can't go into the sufficiency of reasons or
information

« Satisfaction note does not constitute information
— only embodies a conclusion

A Following do not constitute information
. Roaring practice of a professional and high rate of fee

. Rumor about incurrence of huge marriage expenses

. Mere intimation by CBI to department of huge cash
having been recovered

Ajit Jain — 260 ITR 60 (SC)
. Information of huge pagree paid.
Sardar Praduman Singh — 166 ITR 115 (Del)

CAG Report before it is laid before the table of the
house




B. Search warrant signed by Addl. Director of
Income-tax — not valid
Dr. Nalini Mahajan 257 ITR 123 (Del)

e Search is person specific
Dr. Surjit Tosaria — ITAT Delhi

C. Tribunal cannot adjudicate on validity of search
Promain Ltd. v. Dy. CIT — 281 ITR 107

» Courts concerned about valid assumption of
jurisdiction
Chiranji Lal Goenka (1993) 2 SCC 507

D. Citizens Charter

Section 132 (3) — Order of Restraint

« Where not practicable to seize, money,
bullion, jewellery valuable articles, books
of account or documents

» For reasons other than those mentioned in
second proviso to Section 132(1).

* AO may serve order on owner not to
remove, part with, deal,

« AO may take steps as necessary to
ensure compliance

Explanation — Serving such order is not
deemed seizure.

10



» Section 132 (3) read with 132 (8A) — order of restraint

- No order of restraint if AO in doubt whether asset is
disclosed or undisclosed

O.P Jindal 104 ITR 389 (P&H), 192 ITR 436 (Del), 176
ITR 261 (Al

Restraint only when nature or location of property does
not allow / circumstances of given case do not permit —
disturbances

Fixed deposits, debts, operation of bank accounts — can
be placed under restraint

Fixed deposits can't be foreclosed and en cashed
Raj Kumar v. UOI, 242 ITR 584 (P&H)
Title deed of property — No intrinsic value

Section 132 (4)
» AO may, during the course of search or seizure.

« Examine on oath any person found to be in
possession or control of any books of account,
documents, money, bullion etc.

o Statement may be used in any proceedings
under the Act

» Explanation — Statement not restricted
to assets / books / documents
found for all matters relevant for
investigation.

» Retraction of statement

11



« Section 132 (4)

- Instruction, F.No, 286/2/2003-IT(Inv)
Binding on all Income tax authorities

- Declaration/ surrender of income — read with
Explanation 5 to Section 271(1) c

- Person in the course of search makes a
statement

- Assets found acquired out of income

- Not disclosed so far in ROI to be furnished
before expiry of time u/s 139(1)

- Specifies the manner in which income derived
- Pays tax together with interest

Section 132 (4A)

 Where books / documents / assets found
In possession / control of person it may
be presumed

* Such books /documents / assets belong
to the person

 Contents of books / documents are true

e Signature, execution, attestation to be of
the person who has signed, executed,
attested

12



Section 132 (4A)

P.R. Metrani v. CIT 2006 (IT4) — GJX — 0237U —
SC. Presumption not available while framing
regular assessment

« May presume — discretion to court according to
circumstances — presumption rebuttable

« Shall presume — Court bound to presume unless
evidence given to disprove

» Conclusive proof — No evidence allowed to be
produced

« Amendment in Finance Bill, 2007

S.271(1)(c) Expln 5A — Effective search
initiated after 1st June 2007

Deemed concealment
* Assessee found to be owner of:

* a. Assets & claims that assets acquired
by utilizing income of any previous year

* b. Income based on entry & claims that
entry represents income for any
previous year

* Previous year has ended before date of
search and due date of filing return has
expired and assessee has not filed return

13



Section 271AAA — Penalty

- 10% of undisclosed income of specified previous year

- No penalty if:

- a. Statement u/s 132(4)

- b. Substantiates the manner of deriving undisclosed income
- c. Pays tax together with interest

Specified previous year
(i)  Ended before date of search but due date of filing has not expired
and no return filed u/s 139(1)

@ii)  In which search was conducted

Undisclosed income

- Income of specified previous year represents assets found
during search and not recorded on or before search

- Entry representing expenses, recorded in books and found
to be false.

Release of seized assets

* Instances have come to the notice of the Board of seizure of assets, which prima
facie, appear to have been disclosed in the regular books of account maintained by
the persons subjected to the search cases.

« 1 In such cases of seizure of declared assets, the seized assets could be
released subject, of course, to recovery action by the Department against existing
arrears.

. 2. There are also instances where jewellery or perishable stocks are seized. The
searched parties sometimes request for release of jewellery on grounds of need for
personal use. The perishable stocks again, if not released, could deteriorate in
quality leading to an erosion in their value. In such cases, it has been decided that if
an unconditional irrevocable bank guarantee to the full extent of the value of the
seized assets is given, the assets could be released to that extent. The valuation to
be done by the Income-tax Department and the guarantee should be clear and
unequivocal.

e 3 The bank guarantee should be valid till the relevant assessment proceedings
are complete and taxes are collected. The Department should have the option to
enforce the guarantee at any point of time.

o 4. It will also be ensured that in cases where the seized assets will have specific
evidentiary value in prosecution, the assets will not be released till the completion of
prosecution proceedings.

[Instruction: F. No. 286/247/98-IT (Inv.II), dated 2-2-1999]

Retraction

A. - Pullangode Rubber Product — 91 ITR 19 (SC) - Assessee himself
capitalizing expenses on immature plants - Still open to show entries
were incorrect

—  Admission Important piece of evidence — can’'t be shown to be conclusive -
open to person who made admission to show incorrect

B. (i) Search — 2 days — 2 nights - not free, fearless and voluntary
(i) Agreeing to disclose - only to buy piece
(iii) Putting in mouth so much is concealed income/unaccounted 81 TTJ
839 (Nag) Sadhuram Wadhwani

C. Retraction (1) Affidavit (i) Retraction ASAP (i) Retraction
comprehensive

D. Admission on basis of retracted statement. Cant’s be enforced against
the maker of statement -

73TTJ 731
51TTJ421 -
73 1TD 434
82 ITR 450

14
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Presentation on :

EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND
SEIZURE

Seminar organized by NIRC of ICAI

By -
RAJEEV MAWKIN

Head, Tax Advisory Services
BDO Consulting Private Limited, New Delhi
30th January 2010,

x

Practical Aspects of Search and Seizure

Issue No 1:

Whether there is additional requirement for issuance of

notice u/s 153C before proceeding u/s 153A as evident

from words used ‘“that Assessing Officer shall proceed

against each such other person and issue such other person

notice and assess or reassess income of such other person

in accordance with the provisions of section 153A”.

NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
I Page 2 e —
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x

Practical Aspects of Search and Seizure

a) Delhi High Court in Sauraya Industries 306 ITR 189 Held
Principle of natural justice is inbuilt and section 153A and
153C are constitutionally valid.

b) Andhra Pradesh High Court held in case of Mukta Lalitha -
226 ITR 23 as approved by SC in K.P.Mohammed 300 ITR

302.

Page 3 e —

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

x

Practical Aspects of Search and Seizure
Issue No 2:

Whether the provisions of Section 153A are applicable in a
case where search is conducted against the assessee under

Section 132 of the Income Tax Act, 1961?

Page 4 e —

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
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x

Practical Aspects of Search and Seizure

Held - Yes :

J.M. Trading Corporation vs. ACIT [2008] 20 SOT 489 (Mum
Tribunal) -

Provisions of section 153A are applicable only in case a valid

search is conducted against assessee under section 132.

Page 5 e —

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

x

Practical Aspects of Search and Seizure
Issue No 3:

Whether communication of satisfaction in body of notice as
held in context of 158BD by precedents there under, is

applicable to section 153C also?

NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
I Page 6 e —
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x

Practical Aspects of Search and Seizure

Held - Yes :
Delhi HC in New Delhi Auto Finance - 4 DTR 318/300 ITR 83

AO must record his satisfaction about the existence of
undisclosed income before proceeding against a person other

than the one searched.

As no satisfaction was recorded in the notice,
the notice issued was vague and showed no application of

mind.

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

Page 7 e —

x

Practical Aspects of Search and Seizure

Issue No 4:

Whether the items of regular assessment cannot be added

back in proceedings under section 153C?

Page 8 e —

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0




x

Practical Aspects of Search and Seizure

Held - Yes, can be added -

«Shyam Lata Kaushik Vs. ACIT (2008) 114 ITD 305 (Del.)
<Shivnath Rai Harnarain (India) Ltd. Vs. DCIT (2008) 304 ITR
(AT) 271 (Del.)

eHarvey Heart Hospitals Ltd. Vs. ACIT (2008) reported at 2009
- TIOL - 420 - ITAT - MAD

Held - No, cannot be added -

*LMJ International Ltd. vs. DCIT [2008] 22 SOT 315 (Kol.)
J l;l;l;i gF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

x

Practical Aspects of Search and Seizure

Issue No 5:

Where there is merely a warrant of authorization in name of
assessee and no search as contemplated under section 132,
whether jurisdiction can still be assumed under section

153A?

Page 10 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
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Practical Aspects of Search and Seizure

Held - No :

e Mum ITAT in J.M.Trading 20 SOT 489

 Delhi High Court in S.K.Katyal 308 ITR 168

* Indore ITAT in Rajat Tradecom IT(SS) A no. 182 &
183/1nd./2007

» Gujarat High Court in Jayanti Lal 177 Taxman 357

NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
I Page 11 ]

x

Practical Aspects of Search and Seizure

Issue No 6:

Whether it is mandatory under section 153A/153C to issue
and serve notice under section 143(2) after return under
section 153A has been filed and for non service of same,

assessment u/s 153A can be annulled?

Page 12 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
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Practical Aspects of Search and Seizure

Held - Yes -

Delhi High Court in PAWAN GUPTA - 181 Taxman 299

*Where AO is not inclined to accept the return of undisclosed
income filed by assessee, issuance of notice u/s 143(2) is a

prerequisite for framing assessment.

Page 13 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

x

Practical Aspects of Search and Seizure

Issue No 7:
Finding that authorization was not based on reasons as
required under section 132(1), whether the assessment order

based on such search was valid?

Page 14 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
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Practical Aspects of Search and Seizure

Held - No
*Rajasthan High Court in Chitra Devi 313 ITR 174

(SLP against this judgment dismissed by Hon’ble SC)

Page 15 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0

x

Practical Aspects of Search and Seizure

Issue No 8-
Validity of second Proviso to Section 153A relating to

abatement of regular assessment proceedings?

Page 16 ]

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D 0
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Practical Aspects of Search and Seizure

Held -

Abhay Kumar Shroff Vs CIT [2007] 162 Taxman 429 / 290
ITR 114 (Jhar.)

Continuation of impugned assessment proceeding after
initiation of search without giving any notice under
section 153A and passing assessment order was illegal,

arbitrary and wholly without jurisdiction

NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I B D O

Page 17 e

y

Practical Aspects of Search and Seizure

Issue No 9-

Whether section 153A authorizes de novo assessment?

NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I BD 0

Page 18 e

-

Practical Aspects of Search and Seizure

Held - No :

Anil Kumar Bhatia Vs ACIT (Delhi ITAT)

«Section 153A do not authorize de novo assessments.
*Non - Pending assessments do not abate.

*Additions must be confined to search material.

Page 19 R —

I NIRC OF ICAI - SEMINAR - EMERGING ISSUES - PRACTICAL ASPECTS OF SEARCH AND SEIZURE- 30.01.2010 I BDO
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1

Presentation on :

Assessments Proceedings under section 153A and 153C
of Income Tax Act, 1961 - An Overview

Seminar organized by NIRC of ICAI

By -
RAJEEV MAWKIN

Head, Tax Advisory Services
BDO Consulting Private Limited, New Delhi
30t January 2010

x

Section 153A - Assessment in case of Search or
Requisition (w.e.f. 01.06.2003)

Section 153A starts with a non-obstante clause -

“Notwithstanding anything contained in section 139, section
147, section 148, section 149, section 151 and section
153,...”

All these provisions of Act expressly are overriden by the

opening words of this section

Page 2 e —

I Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0
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x

Who can be assessed under section 153A -

» A person against whom a search has been initiated u/s 132

» A person whose books of account have been requisitioned

under section 132A

Page 3

Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0
I —

x

the Assessing officer shall-
a) issue notice to such person requiring him to furnish
within the time allowed, the return of income for each
assessment year falling within six assessment years

referred to in clause (b), in the prescribed form.

b) assess or reassess the total income of six assessment
years immediately preceding the assessment year
relevant to the previous year in which such search is

conducted or requisition is made.

Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0
I —

Page 4
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Section 132 - Search and Seizure - Relevant
Provisions

The search and seizure measures are very stringent measures

than that of survey.

» ‘Search’ means a thorough inspection of the building,
place, vehicle, vessel, aircraft and of the person.

» ‘Seizure’ means taking possession under the authority of

law.

I Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0

Page 5 e —

x

Section 132 - Powers during search operations
» Enter and search building, place etc;

» Break open the locks;
» Carry out personal search of the person;
» Seize books of accounts/documents and valuables;

» Place marks of identification on books/documents and

take copies or extracts;
» Make an inventory of items found/seized;

» To put items in deemed seizure or prohibitory order

I Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0
Page 6 e —

27



x

Section 132 - When power of search is exercised?

» When person has omitted or failed to produce books or

documents when required,

» When person would not produce books or documents if

required,

» When person is in possession of undisclosed asset which has

not been disclosed or would not be disclosed.

Page 7 e —

I Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0

x

Section 132 - Statement recorded during search

» Statement recorded u/s 132(4) during search can be used

as evidence for and against the assessee

> Statement recorded at the time of search is considered
spontaneous and is heavily relied upon, both by the

assessee and revenue.
» Any changes made/suggested by assessee afterwards are

treated as after thoughts unless they are supported by any

material evidence
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Section 132A - Powers to requisition books of
account etc.

- When summons u/s 131(1) or a notice u/s 142(1) was issued
to produce, any books of account or other documents and
the person failed to produce such books/documents;

OR
- When books of account or other documents which will be

useful under any proceedings would not be produced even

on issue and the summons or notice

Page 9 e —
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Section 132A - Powers to requisition books of
account etc. (contd..)

- Assets which represent the income or property which have

not been disclosed by assessee.

Where any books of account, other documents or assets
have been delivered to the requisitioning officer, then
they shall be deemed to be seized under section 132(1) by

the requisitioning officer.

Page 10 ]
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Section 153A Continued.........

e The assessing officer shall assess or reassess the total
income of the assessment year falling in the specified
period i.e., the total income of six assessment years
immediately preceding the assessment year relevant to the
previous year in which search is conducted / requisition is

made.

Page 11 ]
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Section 153A Continued.........

e The assessment shall be made separately for the six

assessment years u/s 153A.

e Taking an example, say if a search is conducted on
30.06.2007, AO shall assess/reassess the income under

section 153A for assessment years 2002-03 to 2007-08.

Page 12 ]
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Section 153A Continued.........

« If the assessment/reassessment relating to any assessment
year falling within the specified period of six years is
pending under section 143(3)/144/147 on the date of
initiation of search, then such pending assessment/

reassessment shall abate i.e., come to an end.

Page 13 ]
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Section 153A Continued.........

e The assessment/reassessment in case of search/requisition

of books shall be made under section153A only.

e CBDT has clarified vide a circular that any appeal, revision
or rectification proceeding pending as on the date of

initiation of search shall not abate but shall continue.
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Section 153A Continued.........

All other provisions of Income Tax Act shall apply to

assessment/reassessment made under section 153A.

Therefore following provisions will continue to apply in case

of such assessee -

Page 15 ]
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Section 153A Continued.........

* Penalties for concealment of income
e Penalties for defaults like non-filing of return of income
* |nterest under sections 234A/B/C

= Prosecution under section 276CC for failure to file return of

income under section 153A

* Prosecution under section 276C for concealment of income

Page 16
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Section 153A Continued.........

e In the assessment/reassessment made for any assessment
year, tax shall be chargeable at the rates applicable to the

relevant assessment year.

» Appeal against order passed under section 153A can filed
with CIT(Appeals).

Page 17 ]
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Section 153B - Time Limit for Completion of
assessment under section 153A

Assessment or reassessment for six assessment years
prescribed under section 153A is required to be completed by
AO within twenty one months from the end of financial year
in which last authorization for search was issued or last

requisition for books was made.
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Section 153B - Continued......... )

Similarly, for assessment of income of the previous year in
which search was conducted or requisition was made, a time
limit of twenty one months from the end of relevant financial

year has been prescribed.

Page 19 ]
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Section 153C- Search Assessment of Other Person

The section starts with a non-obstante clause -
“Notwithstanding anything contained in section 139, section

147, section 148, section 149, section 151 and section 153"

Therefore, the provisions applicable to normal assessments

under the Act are expressly overriden.
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Section 153C Continued.........

If AO is satisfied that any money, bullion, jewellery or
other valuable article or thing or books of account or
documents seized or requisitioned belong to a person other

than the assessee under section 153A , then.....

....the books of account or documents or assets seized or
requisitioned shall be handed over to AO having jurisdiction

over such other person and .....

Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0
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Section 153C Continued.........

That AO shall proceed against the other person; and

That AO shall issue notice to such other person and assess
or reassess income of such other person according to

provisions of section 153A
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Section 153C Continued.........

Proviso to Section 153C stipulates that in case of other person
referred to in Section 153C, the assessment/reassessments
pending as on the date, on which books of account, assets

etc. are handed over to his AO, shall abate.

Page 23 ]

I Seminar of NIRC of ICAI - Assessment Proceedings u/s 153A/153C - 30.01.2010 I B D 0

x

Section 153C Continued.........

As per Section 153C(2) where the books of accounts and other
documents have been received by the assessing officer after
the due date of filing the return of income for the assessment
year in which search is conducted or requisition is made and

for that particular assessment year -
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Section 153C Continued.........
e no return of income has been filed or no notice u/s 142(1)
has been issued, or

e return of income has been filed but no notice u/s 143(2)

has been served, or

e assessment or reassessment has been made.........
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Section 153C Continued.........
...... . before the date of receiving the books of accounts or

documents or assets seized or requisitioned, then ....

AO shall issue notice and assessee or reassess the total
income of such other person as per provisions of section

153A.
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Presentation on

DISPUTE RESOLUTION PANEL (DRP) PROVISIONS
Seminar organized by NIRC of ICAI

By -
RAJEEV MAWKIN

HEAD, TAX ADVISORY SERVICES
BDO CONSULTING PRIVATE LIMITED
30 January 2010

x

Evolution of DRP in India:

eProposed in Budget 2009.

Sec 144C inserted in Income Tax Act, 1961 with effect from
01.04.2009 (A.Y. 2009-10)

eEffective where orders proposing any variation in income or
loss returned, which are prejudicial to the interest of

assesee, are passed by AO after 01.10.2009.
J NIRC OF ICAI - SEMINAR - DISPUTE RESOLUTION PANEL - 30.01.2010 I B D 0

Page 2 e —

38



x

Past and Present...

«CBDT issued notification dated November 20t",2009 notifying

Income Tax (Dispute Resolution Panel) Rules, 2009.

As many countries are looking  forward to
implementing/strengthening  their  dispute  resolution
mechanisms, introduction of DRP provisions in Indian income

tax law is a well timed step in the right direction.
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Need for DRP

eTo ensure speedy and judicious dispute resolution
mechanism for disputes arising out of cross-border

transactions.
*To reduce taxpayer grievance and needless litigation.

*To honor a long-standing demand of foreign investors having

business relations in or with India.
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Constitution of DRP...

eAt present, the benches of DRP have been constituted at -

= Delhi
= Mumbai
. Ahmedabad
. Kolkata
. Chennai
- Hyderabad
. Bangalore
= Pune
J NRC OF ICAI - SEUINAR - DISPUTE RESOLUTION PANEL -30.01 2010 |IBDO

= Territorial jurisdictions of these benches have been defined

in the notification issued by CBDT.
e Each Panel has three members of the rank of CIT.

e Every Panel has a secretariat for receiving objections,

correspondence and other documents.

e The secretariat will also issue notices, correspondence etc.

Page 6 e —
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Who can file petition with
DRP - Eligible assessee -

A) Any person;

>»In whose case the variation in

the income or loss arise;

»As a consequence of an order
passed by TPO wunder section “ELIGIBLE ASSESSEE”
92CA(3).

B) Any Foreign company

J NIRC OF ICAI - SEMINAR - DISPUTE RESOLUTION PANEL - 30.01.2010 m
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What objections can be raised........

MESSE DUSSELDORF INDIA PVT LTD Vs. DCIT

The petitioner filed Writ petition in Delhi High Court
challenged the draft assessment order framed by AO on the
basis of ALP determined by TPO u/s 92CA(3) alleging that
adequate opportunity was not allowed by TPO

Their Lordship held that after draft assessment order has

been framed by A.O., the assessee has the remedy to ........
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What objections can be raised........(Contd.)

... to approach DRP under provisions of section 144C and file
objections.
The court stressed that “The petitioner thus shall be

entitled to raise all possible objections and furnish

necessary evidence to rebut the Report of the TPO before

the DRP and speaking orders should be passed accordingly.

On these grounds, the writ petition was dismissed.
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What objections can be raised........(contd.)

In the case of HCL Technologies Ltd......

In the above case, Hon. Supreme Court approvingly took
note of constitution of benches of DRP and advised the
parties to resort to it. It also directed the competent
authority (DRP) to not to reject application of assessee

without assigning proper reasons.

NIRC OF ICAI - SEMINAR - DISPUTE RESOLUTION PANEL - 30.01.2010 I B D 0
Page 10 ]

42



x

What to file before DRP...

»Form 35A in Quadruplicate.

»Copies of draft assessment order

passed by A.O.

»Evidence, if any, that a taxpayer

intends to rely upon.
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What to file......... Annexure to Form 35A

»Grounds of Objection

»Facts as submitted to A.O.

»Facts modified by A.O.

»Reasons for disagreeing with facts modified by AO along
with documentary evidence.

»Legal arguments submitted to A.O.

»Case Laws relied upon by assessee.

NIRC OF ICAI - SEMINAR - DISPUTE RESOLUTION PANEL - 30.01.2010 I B D 0
I Page 12

43



x

What to file......... Annexure to Form 35A (Contd.)

»Legal arguments relied upon by A.O.

»Case laws relied upon by A.O.

»Any additional new case laws which the assessee may like
to rely upon.

»Factual and legal arguments against the addition proposed
by A.O.
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When to file

Petition with DRP should be filed

within 30 days from the receipt of = %

draft assessment order passed by -

A.O. A copy of petition submitted

should also be filed with AO.
Otherwise??

AO will pass assessment order on the basis of draft

assessment order passed by him and conclude assessment.
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NOTICE OF HEARING

The panel shall issue notice to assessee and concerned A.O.

specifying the date and place of hearing of objections.

CALL FOR RECORDS

The panel shall also call for records relating to draft

assessment order and permit AO to file report to the

objections filed by the assessee.
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HEARING OF OBJECTIONS

a. The assessee may be represented by a representative

who has to be duly authorized in this regard.

b. With the approval of panel, the assessee can urge anyj
additional ground which has not been set forth in the

objections.

Page 16 ]
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POWER TO CALL FOR OR PERMIT ADDITIONAL
EVIDENCE

Where the panel deems it necessary, after recording
reasons for doing so, it may call upon or permit the assessee
to produce any document or examine any witness or file any

affidavit, to enable it to give proper directions.

Page 17 ]
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ISSUE OF DIRECTIONS

a. The panel may confirm, reduce or enhance the

variations proposed in the draft assessment order.

b. The panel cannot set aside any proposed variation or

issue any direction for further inquiry and passing off

assessment order accordingly.
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ISSUE OF DIRECTIONS............. Contd.

c. In case of difference of opinion between the members of]

the bench, the opinion of majority shall prevail.

d. Every direction issued by panel shall be binding on A.O.

e. No directions can be issued after nine months from the

end of the month in which draft assessment order is

forwarded to the assessee.
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DIRECTIONS TO BE COMMUNICATED TO PARTIES

The directions issued by the panel shall be communicated

to the assessee and the concerned AO.
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PASSING OF ASSESSMENT ORDER

a. Upon receipt of directions from DRP, AO shall pass
assessment order, in accordance with the directions
within one month from the end of month in which

directions are received.

b. A.O. shall not provide any opportunity of being heard to

the assessee while passing assessment order.
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RECTIFICATION OF MISTAKE OR ERROR

The panel may suo motu, or on application from assessee or
AO, may rectify any mistake apparent in the direction

issued by the panel.

APPEAL AGAINST ASSESSMENT ORDER

Any appeal against assessment order passed in pursuance of
the directions of DRP will have to be filed before ITAT in

prescribed Form 36B.
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Facts and Grounds

Assessee-company was a wholly owned subsidiary of US

company.

It was a captive unit engaged in designing and development

of software for its parent company.

Assessee used TNMM as the MAM with OP/TC as PLI.
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AO referred ALP determination to TPO.

AO made addition of Rs.50 Lacs by treating certain

expenses as capital expenditure.

TPO disagreed with price of international transactions
shown by assessee and recommended addition of Rs.2.50

Crores to ALP. AO completed assessment accordingly.
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TPO disagreed with price of international transactions shown

by the assessee for following reasons -
» Using multiple year data of comparables.

* Rejection of comparables selected by assessee on the

basis of new search done by TPO.

* Rejections of comparables on account of RPT,

persistent loss making companies and risk adjustment.
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= Denying adjustment of extra-ordinary expenses incurred
by assessee due to business considerations, which were

not present in comparables.

e Not allowing an adjustment for the range of £ 5% from
ALP determined.

The assessee filed petition before DRP challenging all the
grounds on which addition was made by AO including those

raised by TPO and the hearing is yet to be fixed.

Page 26 ]
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Way Forward...

» The newly inserted section 144C has generated a lot of

enthusiasm amongst assessees’.

» It is expected to set a new milestone in resolving disputes

relating to TP matters and foreign companies.

» On rough estimate, around 250 applications have already

been received by DRP in Delhi only.
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Way Forward...
“Safe Harbour Rules”

(Section 92CB)

The rules would provide the circumstances under which the
income tax authorities would automatically accept the TP

declared by the assesses.

Page 28 ]
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INCOME TAX
SURVEY U/S 133A

Presented by:-
Dr. Raj K. Agarwal

M.Com, F.C.A.,F.C.S.,A.I.C.W.A.,LL.B, Ph.D

INCOME TAX SURVEY U/S 133A

BASIC FEATURES

> At business premises.
> During the time when place is open for business.

> With the approval of joint / additional commissioner
or director.

> Reasons to believe / recording of satisfaction for
undisclosed income-not required.

» Jurisdiction-Territorial & Assessment.

RAKESH RAJ & ASSOCIATES 2
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INCOME TAX SURVEY U/S 133A

> Whether department may conduct survey
at:

< Residential premises.
< Related party premises
< Office of the assessee’s consultant.

RAKESH RAJ & ASSOCIATES 3

INCOME TAX SURVEY U/S 133A

> Survey team reached a petrol pump for conducting
survey at 11.00 in the night. Whether survey
preceedings are valid?

> During a survey department comes to know about
cash/ stock kept at some other premises. An
inspector is sent at that premises at 10.00PM. The
premises is closed. The inspector insists for opening
the premises. Whether department is justified?

RAKESH RAJ & ASSOCIATES 4
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INCOME TAX SURVEY U/S 133A

> During survey it is found that as per cash book there is
cash balance of Rs. 92 lacs but at the business premises
cash available was only Rs. 2 lacs. A.O. asks the
assessee where is the balance cash. The cash was not
available with the assessee but due to fear he states
that balance cash is lying at residence. What action
department may take under such circumstances?

Whether cash found may be seized by the department?

RAKESH RAJ & ASSOCIATES

INCOME TAX SURVEY U/S 133A

>  An assessee is assessed at Delhi. He is having branch
office at Agra. Survey is conducted by:-

. ITO Delhi at the business premises at Agra.
b. By ITO Agra at the business premises of assessee.

c. By ITO Mathura at the business premises of assessee.

Whether the action is valid?

RAKESH RAJ & ASSOCIATES
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INCOME TAX SURVEY U/S 133A

»>Whether computer on which books
of accounts are maintained may be
impounded during survey?

RAKESH RAJ & ASSOCIATES 7

INCOME TAX SURVEY U/S 133A

> During survey it is found that an almirah is
locked. Assessee refuses to open the almirah:-

a. Whether survey team can break the lock
and open the almirah?

b. Whether almirah can be sealed?

c. What other action can be taken by
department?
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56



INCOME TAX SURVEY U/S 133A

> Survey is conducted at the premises of an
assessee and tax consultant reaches at the
premises. The officer in charge refuses entry
of the consultant. The assessee insists the
presence of the consultant:-

a. Whether the assessee is justified?

b. What role consultant may play during
survey?

RAKESH RAJ & ASSOCIATES 9

INCOME TAX SURVEY U/S 133A

> Survey is conducted by ITO TDS ward for
verifying deduction and payment of TDS and
other related issues. However during survey
certain loose documents containing details of
unaccounted sales are found.

Whether ITO TDS ward coming for survey
only for TDS purpose can impound and
enquire regarding such documents?

RAKESH RAJ & ASSOCIATES 10
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INCOME TAX SURVEY U/S 133A

> During survey books/ documents relating
to other parties / associated concerns of
the assessee are found. Whether the
same may be impounded by the survey
team.

RAKESH RAJ & ASSOCIATES 11

INCOME TAX SURVEY U/S 133A

>  Whether interest and penalty may be imposed in case
of surrender of undisclosed income during survey
conducted on 15 September, 2009.

a. If it relates to A.Y. 2008-09 or A.Y. 2009-10 for which return
of income filed?

b. If it relates to A.Y. 2008-09 or A.Y. 2009-10 for which return
of income not filed?

c. Ifitrelates to the current year i.e. A.Y. 2010-11.

d. If additions are made during assessment relating to A.Y. 2010-
11.
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INCOME TAX SURVEY U/S 133A

> Assessee makes surrender of undisclosed
income relating to bogus purchases for A.Y.
2006-07 subject to imposition of no penalty.
Later on after assessment A.O. imposes
penalty.

Whether A.O. is justified?
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INCOME TAX SURVEY U/S 133A

> Survey is conducted & certain documents relating to
undisclosed income are found. After discussion with the
survey team surrender of undisclosed income of Rs. 5
Crores is made by the assessee and applicable tax
thereon is paid. During assessment proceedings based
upon the documents found, A.O. makes additions of
another Rs. 4 Crores. Assessee agitates the addition on
the ground that surrender of undisclosed income of Rs. 5
Crore was made and tax was paid thereon with the
consent of the survey team so as to settle the issue
finally. No other addition based upon the documents can
now be made.

Whether the assessee is justified?

RAKESH RAJ & ASSOCIATES 14
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INCOME TAX SURVEY U/S 133A

During survey stock inventory is prepared by the
survey team. There was huge stock of different items
which were not counted but quantity was recorded on
estimated basis. Assessee signed the inventory list
which was not valued at that time. Stock was found
excess by Rs. 7 Crores when inventory was valued.

During assessment assessee raises the following objections:-

a. Quantity was taken on estimate basis.
b. Inventory included rejected goods also.

Valuation of inventory has been made at MRP mentioned
on the boxes / sale price as per price list.
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INCOME TAX SURVEY U/S 133A

> During survey proceedings lot of documents/ loose
papers are found. After settlement with the survey
team such documents / loose papers are not
impounded & assessee agrees to make a
surrender of undisclosed income of Rs. 10 Crores
for the Current Year. The authorized officer asks
for giving details of income surrendered.

a. In what manner details should be given?

b. Whether assessee can retract the surrender
made at a later stage?
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INCOME TAX SURVEY U/S 133A

> During a survey, assessee is put under
pressure to declare undisclosed income
otherwise he is threatened for converting
survey into search.

Whether department can do so?

17

INCOME TAX SURVEY U/S 133A

> During survey assessee is asked to explain
the contents of the loose documents
found while recording of his statement.
How the assessee should handle this
situation?

18
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INCOME TAX SURVEY U/S 133A

> Is it advisable to surrender the bogus
creditors at the time of survey? Whether
there may be reopening of earlier years
assessments on that basis i.e., for the
year in which purchases were made from
these creditors?

RAKESH RAJ & ASSOCIATES 19

INCOME TAX SURVEY U/S 133A

> Documents / papers found — undisclosed income

= Income Vs. Investment.

= Dumb document.

= Bogus purchases.

= Capital gains of earlier years.

= Unverified share capital / loans.

= Immovable properties at registered value Vs. fair
market value.

RAKESH RAJ & ASSOCIATES 20
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INCOME TAX SURVEY U/S 133A

> Planning  for  undisclosed income
surrendered.

Set off from losses.

Stock valuation.

G.P. rate applied.

d. Principle of peak balance.

T ®
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INCOME TAX SURVEY U/S 133A

» Undisclosed Income Surrendered — How
to introduce the transaction in Books of
Accounts?

a. Surrender for Stock.
b. Surrender for Advances given.
c. Surrender for investment in properties.

RAKESH RAJ & ASSOCIATES 22

INCOME TAX SURVEY U/S 133A

> During assessment proceedings what reply
should be given by the assessee to the
following query raised by A.O.:

“Explain all documents/ papers found
during survey with supporting evidences
and whether the same are reflected in the
books of accounts”
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